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Vincent Mascola, Luigi Sagluizzo,

Carmine Kritiano, Luigi Colamo,
Michel Sauro and Mirni Carbone,

Libellants and Appellees.

APPELLANT'S BRIEF.

This is an appeal from a decree in rem and in personam

against a fishing boat and her owner. This small vessel

was chartered by Mr. Frymier, who lived at Long Beach,

California, to a fish cannery at Long Beach for $125.00 a

month [Ap. 110], on condition that no debts be incurred

against it, or any change of masters, or removal from

American waters without the consent of the owner. [Ap.

107.] The libel alleged that Frymier appointed Mascola

as master, and Mascola employed the libellants as fisher-



men upon a lay or share of the proceeds, and that between

the 1st and 26th days of January, 1926, the hbellants,

under this agreement, became entitled to $250 each.

This cause came up heretofore upon appeal from a

decree in favor of respondents. ( No. 4949. ) It there

appeared that some fifteen exceptions had been sustained

to the libel and thereafter an amended libel had been filed,

to which exceptions were sustained with ''ten days to

amend, with the understanding that this will be the last

time." [Ap. 17.] Libellants failed to amend, and their

default was taken thereafter. Without asking to be re-

lieved of default, they appealed to this court from the

decree of dismissal. Your Honors held that Judge Mc-

Cormick had erred in sustaining the fifteen exceptions to

the amended libel, but based your decision (November 1.

1926) on one exception only, which went to jurisdiction

over accounting in Admiralty.

Your Honors held that the libel stated a cause of action

good as against this objection, and ignored all the other

exceptions.

It thus appears that libellants had refused to amend even

after it was definitely pointed out that the moneys alleged

to be due had been fully paid. [Amended Libel, par. VII,

Ap. 7.]

Thereafter, respondents filed their answer, setting up

payment in full, and counsel for libellants at last awoke to

the fact that respondents had a perfect defense, and then

asked proctor for the claimant to allow him to amend. "1

asked if he would not consent to an amendment, and he

declined to do it, and I said we would proceed" [Ap. 44].

In other words, counsel knew that Judge McCormick
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would never allow him to amend after refusing leave

granted to him, and he elected without application to go to

trial upon the libel as it stood. When the cause came up

for trial, Judge McCormick was absent in New York, and

Judge Jacobs from Arizona heard this Admiralty cause.

Counsel made no attempt to amend, and during the trial

admitted that he knew before trial that we had cancelled

checks showing payment in full. [Ap. 43.] He did not

ask leave to amend, but was allowed by the court to intro-

duce evidence outside the issues and after the trial the

court caused the libel to be amended so as to set up a new

and different cause of action, and thereupon ordered judg-

ment for Hbellants.

We shall point out, among other things

:

1. PVymier never appointed Mascola or knew he was

master.

2. Libellants show no right to rely upon credit of the

vessel.

3. The court erred in denying judgment for respondent

at the close of libellants' case.

4. The court erred in allowing amendment by inter-

lineation after trial.

5. There is nothing to sustain the decree in personam.

6. The court erred in rulings upon evidence.

7. The court erred in ordering judgment in rem.

(1) Fr3miier Never Appointed Mascola or Knew He
Was Master.

The allegation is that Mascola was appointed by the

owner who agreed to pay him "one-sixth (1/6) of the



—6-

proceeds". Neither Mascola nor anyone else testifies to

any authority from Frymier. The customs officer, though

in the county [Ap. 36] was not called. Mascola knew

Frymier, but does not know who sent him to the custom

house, but only assumes that Frymier had authorized a

change.

"They wouldn't change the papers unless some fel-

low telephoned over there and told them to change

these papers." [Ap. 66.]

Mascola was in the custom house and was improperly

allowed by the court to testify to a conversation over the

telephone which he did not hear and to guess who was at

the other end of the wire. [Ap. 66-68.] Young v. Seattle

Transfer Co., 74 Pac. 375, approved in Second Pool Coal

Co., 188 Fed. 892. In other words, there is no evidence

of any authority from anyone to Mascola to register him-

self as master, and he admits that he knew Frymier was

the owner and he never told him at any time that he pre-

tended to be the master. [Ap. 65.] Sagliuzzo, who

handled the money for the crew | Ap. 81], had known Fry-

mier ten years, but made no effort to find out what author-

ity Mascola had [Ap. 90]. Kritiano says the vessel was

in the name of Mascola as master, and he never inquired

who was the owner [Ap. 97]. The other libellants, Sauro

and Carbone, did not appear nor was their deposition

taken [Ap. 103], although counsel pretended that they

were in court [ Ap. 62] on the first day of trial and in Italy

on the second [Ap. 103]. We submit that there is not a

scintilla of evidence that the owner ever appointed Mas-

cola or knew that he was master. It is a significant fact

that the customs recorder who entered Mascola's name was

not called, although available. [Ap. 36, 134.]
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(2) Libellants Show No Right to Rely Upon Credit

of the Vessel.

Not only is this issue tendered by the pleadings and no

finding made, but it is well established law that libellants

were bound to inquire the limits of Mascola's authority.

This vessel was in her home port where her owner

resided and prior to the Merchant Marine Act no one but

the owner could have charged the vessel, and the presump-

tion was that credit was given to him. That act, passed in

1920, provided:

Merchant Marine Act, 1920.

"No person tortiously or unlawfully in possession or

charge of a vessel shall have authority to bind the

vessel."

"Subsection R. The officers and agents of a vessel

specified in subsection Q shall be taken to include such

officers and agents when appointed by a charterer, by

an owner pro hoc vice, or by an agreed purchaser in

possession of the vessel; but nothing in this section

shall be construed to confer a lien when the furnisher

knew, or by exercise of reasonable diligence could

have ascertained, that because of the terms of a

charter party, agreement for sale of the vessel, or for

any other reason, the person ordering the repairs,

supplies, or other necessaries was without authority to

bind the vessel therefor."

Gill & Son V. U. S., 1 Fed. 2d, 964.

"The statutory requirement of reasonable diligence

is not necessarily met by reliance upon the mere state-

ment of the person in possession that he is the owner.

If such statement were held always to take the place

of inquiry from accessible sources, the statutes would

alford no protection to the person having the right to
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contract that their vessel should be kept free from

liens."

The Clio, 260 U. S. 482.

"We regard these words as too plain for argument.

They do not allow the materialman to rest upon pre-

sumptions until he is put upon inquiry. They call

upon him to inquire, to ascertain, to find out by inves-

tigation. If by investigation with reasonable diligence

the materialman could have found out that the vessel

was under charter, he was chargeable with notice that

there was a charter and if, in the same way. he could

have found out its terms, he was chargeable with

notice of its terms."

The Princess Matoika, I Fed. 2nd, 233.

"When a duty to make inquiry exists, it must ap-

pear that the one whose duty it was to inquire prose-

cuted his inquiry with all the care and diligence re-

quired of a reasonably prudent man."

Virginia Ship Building Corp. v. U. S. Shipping

Board, 11 Fed. 2d, 156.

"The authorities are clear that those doing business

with a vessel under charter or with an agreed pur-

chaser in possession, must exercise reasonable dili-

gence to ascertain whether there exists a limitation

upon the right and authority of those operating the

vessel to procure necessary repairs and supplies, and

upon their failure to do so no lien exists."

The Sea Lark, 14 Fed. 2d, 201.

In this case. Judge Neterer held that certain musicians

employed aboard ship were barred from any claim against

the ship for failure to make "reasonably diligent investi-

gation".
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We think it clear that these men, some of whom had

known the owner for ten years and knew he was the

owner, who never inquired either from charterer, custom

house, or the owner Hving in the same town, are clearly

barred by the statute from any reliance upon the credit of

the vessel. Nor did they seek to charge the vessel until

after the charterer had gone into bankruptcy. (Nor, in

the absence of testimony, can the court presume that they

did not file their claims in bankruptcy against the char-

terer.)

(3) The Court Erred in Denying Judgment for Re-

spondent at the Close of Libellants' Case.

When libellants rested, the libel set out the claim for

services in January, 1926, and an admission of full pay-

ment. [Ap. 50, 69.] The court should have granted the

motion for decree for respondent.

(4) The Court Erred in Allowing Amendment by

Interlineation After Trial.

The libel was based upon services between January 1st

and 26th, 1926. There was no clerical mistake, misprison

or inadvertence as to this pleading, for counsel says:

"It was my understanding, until just before the

case was set last fall, that that was the time when the

fish were caught for which we were charging the sum

asked for in the libel." [Ap. 43.]

We have here counsel's construction of his own plead-

ing, presenting a simple question of law as to whether he

could proceed on this pleading or. if not, whether, under

the circumstances of this case, he had any relief. We have

already shown that libellants had refused to amend, had
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been defaulted and appealed to this court on the trumped-

up plea that they had been deprived of an accounting.

This accounting is not offered on the trial but is covered

up in a specious amendment after trial and judgment.

[Ap. 41.]

Second Pool Coal Company, 188 Fed. 892.

"The rule obtains as well in admiralty as in other

cases that the proofs cannot avail a party further than

corresponds with the allegations in the pleadings."

Goodrich Transit Co. v. Chicago, 4 Fed. 2d, 636.

"In all judicial proceedings, the judgment must be

in accordance with the allegations and proofs. The
court will disregard all proofs outside the issues and

in pronouncing judgment will be restrained and guided

by the allegations of the pleadings."

The cause was argued and submitted and the court

ordered judgment for libellants and, as he left the bench,

directed that the amended libel be changed by interlineation

so as to allow these libellants who had refused to amend,

had defaulted, had appealed to your Honors and had the

default set aside, had returned for trial two years after the

cause of action arose and gone to trial without amendment

—the court allowed these libellants to amend after trial,

argument and decision. [Ap. 23a. ] This amendment

[Ap. 6] introduced a new cause of action, to-wit, February

instead of January, 1926, and also abandoned the old

theory of net proceeds upon which counsel argued for an

accounting in this court, so as to avoid accounting, and

alleged a new contract for one-ninth of net proceeds. In

other words, they had discovered another mistake, to-wit,

that the master had no right of recovery in rem, so they
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explained to the trial court that net proceeds meant one

part for the net, which they said meant the use of the

vessel, and two parts for the master. One of our excep-

tions, which was sustained by Judge McCormick and dis-

regarded by your Honors, went to this very point and

is here conceded by both court and counsel.

"The Court : You don't plead that exactly.

Mr. Phister: Well, we use the word 'net', which of

course is not exactly defined by our libel." [Ap. 41.]

Counsel, in his haste to amend, left the allegation read-

ing: **lst day of February, 1926, and 26th day of Feb-

ruary, 1926." Yet counsel disclaims any right of recovery

before February 4. [Ap. 91.] His evidence, however,

covers the entire month of February without distinction as

to days, and it may be that the entire catch was made in

February, before the 4th or subsequent to the 26th day.

The court will note that a general objection and exception

covers all of the February testimony. [Ap. 52.]

We are aware that the trial court has some latitude in

amendment, but we know of no case in which the trial

court has allowed amendment which serves to deceive the

opposite party, which is objected to upon the ground of

surprise [Ap. 50], or in a case in which the pleadings have

been settled by appeal. All of these situations exist in this

case,

Brennan v. Peter Hagen Co., 147 Fed. 290.

"No application to amend, however, was made until

the case came on for argument, and allowance of the

amendment at that time was resisted as being too late.

I think the objection is sound and that leave to amend
must be refused."
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The Habil, 100 Fed. 120.

*'In no case should an amendment be allowed on the

hearing which would change the cause of action."

The Burma, 187 Fed. 94.

"At the trial the charterer asked leave to amend
the libel by adding an article charging that the repre-

sentation was a warranty. This was refused on the

ground that it was too late to introduce a new cause

of action after a large volume of testimony had been

taken upon the cause of action for deceit set up. We
concur with the district judge upon both points."

We submit that if a clause is substituted after submis-

sion and argument, the court has abused its discretion, has

departed from the orderly course of procedure "secundum

allegata et probata," and deprived the opposite party of his

day in court. We point out that this is a lien case, in

which the owner is an innocent party without knowledge

or privity, and that the universal rule in lien cases is that

they are stricti juris. Both the statute of limitations and

laches barred this February claim, yet the owner, after

trial and submission, was confronted with this new cause

of action, without the opportunity to meet it, and over his

motion for continuance for surprise. [Ap. 50.]

(5) There Is Nothing to Sustain the Decree in

Personam.

Liability in personam must be based upon some relation

ex contractu. This does not appear on the face of the

pleadings or anywhere in the testimony and, moreover, it

was expressly disclaimed by counsel.
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"Mr. Bassett : You don't pretend to have any right

to recovery in personam.

Mr. Pendleton : Not from him individually, no."

[Ap. 118.]

When the decree was presented at chambers, we called

the court's attention to this statement and the fact that the

decree had been drawn in personam, and Judge Jacobs

said, "Well, I will sign it anyway, and you can go up if

you want to."

(6) The Court Erred in Rulings Upon Evidence.

1. The court erred in admitting libellant's "Exhibit No.

1" [Ap. 34] in that there was no showing then or sub-

sequently that the owner or even the charterer had author-

ized any change of masters. The testimony of Mascola as

to his authority was pure hearsay, and there is no pretense

of any authority from the owner. Without these, the

registry is unauthorized. Moreover, the officer who made

the entry was available and was not produced,
f
Ap. 36.]

2. The court erred in overruling objection to the ques-

tion addressed to Mascola, "What arrangement did you

have v/ith them as to their compensation?" [Ap. 38.]

This question as re-stated [Ap. 40] was not only offen-

sively leading in that it assumed facts not in evidence, but

was immaterial and incompetent because no authority had

been shown for Mascola to act as master or to bind the

vessel. The allegation of the libel was that Mascola had

been employed by Frymier and no evidence had been or

was afterwards introduced to establish this.

3. The court erred in overruling motion to strike out

answers of Mascola [Ap. 40] as to his agreement with
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libellants. No authority had been shown to bind the

owner or the vessel, and the evidence was therefore imma-

terial. The libel alleged employment by Frymier, which

had not been shown. The appeal heretofore taken was

based upon the right to an accounting, which was here

evaded by telling the trial court that no accounting was

necessary because "net proceeds" meant something differ-

ent from what was set out in the pleadings and in your

Honors' opinion. [Ap. 41-42.]

Discovering that his clients could not give the desired

accounting, which your Honors had granted them upon

appeal, their counsel abandoned any idea of accounting and

explained the allegation "one-sixth (1/6) of the net pro-

ceeds" to mean 1/9 of the proceeds, and thereafter was

allowed to amend by interlineation to a different allegation,

to-wit: "one-ninth (1/9) part of the net proceeds". [Ap.

6.] Under which theory, we wonder, did the court pro-

ceed, and what did the court find? We anticipated this

very situation by our exception to the amended libel, which

your Honors disregarded on appeal.

4. The court erred in overruling the objection to the

question [Ap. 42] : "Were you paid for any of it?" This

referred to fish caught "during all that period". It did

not appear what period was referred to, and only the

period January 1 to January 26 was covered by the plead-

ings. It was also immaterial whether Mascola was paid

or not, as the master had no right of action against the

vessel, nor had he against the owner. The court stated

that any catch subsequent to January 26th "doesn't come

within the language of the allegations of paragraph VI of

the libel. That's true". [Ap. 48.] Having thus stated

his view of the pleading, he became "disposed to rule" that
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evidence of a subsequent time might be admitted, which,

upon the pleadings as construed by him and as settled by

your Honors on appeal, was clearly improper.

5. The court erred in denying continuance for sur-

prise. [Ap. 51.] We have shown that the trial court

found that any date subsequent to January 26 did not

"come within the language" of the pleadings. When he

proposed to admit evidence of a subsequent time in spite of

this, we moved for continuance on the ground of surprise,

which should have been granted, as the pleadings had been

settled by appeal, by their clear meaning, and by the con-

struction of the trial court.

6. The court erred in overruling objection to the ques-

tion, "The fish caught in the month of February, were

they paid for?" [Ap. 51.] There was no showing that

payment was made through Mascola. In fact, the only

evidence of payment showed that Sagliuzzo handled all the

money [Ap. 81], and it was a pure conclusion of the wit-

ness and hearsay as to whether these fish were paid for.

7. The court erred in overruling objection to the ques-

tion, "Can you tell from that record how many pounds of

fish and the kind of fish delivered by the boat "I. S. E. 2"

to the Pacific Marine Products Company during that

time?" The witness had not made the record, and it was

not an original record. He testified that the original rec-

ord was available but he had not brought it [Ap. 56].

We were deprived of inspection on cross-examination, and

the evidence should not have been admitted, and should

have been stricken upon our motion (Ap. 58].

8. The court erred in refusing to strike the answer to

the question, "And do you know that every other one of
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the libellants had at that time a Hcense, a similar permis-

sion, from the state of CaHfornia, to fish?" [Ap. 61.]

The question was leading and called for a conclusion as to

the effect of a written permit as a matter of law.

9. The court erred in overruling objection to the ques-

tion, "Did you have written permission from the state of

California to fish in the waters of the Pacific Ocean dur-

ing that month of February?" [Ap. 60.] This was

clearly incompetent, as calling for a conclusion of the wit-

ness as to the legal effect of a document not before the

court.

10. The court erred in allowing counsel to show a

memorandum to the witness Mascola, without exhibiting it

to opposing counsel. [Ap. 87.]

11. The court erred in overruling objection to the

question, "Can you tell in English what period your license

covers, what time?" [Ap. 88.] The records of the state

had not been produced, nor the license referred to, yet the

witness was asked to give its legal effect. His testimony

was incompetent.

12. The court erred in overruling objection to the ques-

tion, "Were you paid anything for your share of the catch

during the month of February, 1926?" [Ap. 92.] The

libel set out a catch between January 1 and 26, and the

question was therefore clearly immaterial and without the

issues.

13. The court erred in overruling the objection to the

question, "Who was the owner?" [Ap. 94.] This ques-

tion was addressed to Critiano, who upon direct had testi-

fied that he was one of the crew and had not been paid for

his "share". On cross-examination, he said he was em-
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ployed by Mascola who was the owner. He was then

asked if Mascola said so, and it appeared that he meant to

say Mascola was master. [Ap. 94.] These two answers

being inconsistent, we then asked him, "Who was the

owner?", which the court disallowed. We think it clear

that this was proper cross-examination, and further, that

we were not bound by strict rules in cross-examining a

party, and also that, having asked the question and had it

answered without objection, and then a different answer

given, we were entitled to have the witness answer speci-

fically, in order to determine if he knew who was the

owner.

14. The court erred in sustaining objection to the ques-

tion, "And under the terms imposed by you in that charter,

what was the authority of the charterer as to incurring

debts?" [Ap. 106.]

We have shown that under the Act of 1920, all persons

claiming liens against the chartered vessel were bound to

inquire the authority of any person acting under the char-

ter. The question was, therefore, of prime importance.

The trial court apparently saw this later, as he allowed

the owner to testify to the terms of the charter. [Ap.

157.J

(7) The Court Erred in Ordering Judgment in Rem.

We have indicated our view that there was no evidence

to sustain the allegation that the libellants had been em-

ployed by the owner. The uncontradicted evidence of the

owner was that he chartered the vessel upon condition that

no debts should be incurred or any change of masters made

without his consent. [Ap. 107.] The libellants had

known him for years; they were at the home port where
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he lived and where the customs records were, and yet they

never made the least attempt to find out whether the char-

terer had any authority to bind this vessel by debt. Neither

the trial court nor counsel could make up their mind

whether to amend the libel or proceed without amendment.

The trial court thought counsel was asking leave to amend

[Ap. 47], but the record shows that he did not, and was

rightly afraid of it. The court was "disposed" to pro-

ceed without amendment and so the case proceeded to sub-

mission and argument, and the court ordered judgment for

libellants, and then, apparently uncertain as to his position,

he directed an amendment substituting a different cause of

action.

Your Honors will note that counsel for libellants knew

before trial that we relied entirely upon the defense of

payment; that he then admitted that in order to prove any

claim for any subsequent period, he must amend [Ap.

44]. He admitted that he intended the libel as drawn to

cover the period January 1 to 26, 1926 [Ap. 43].

The trial court ruled that February "doesn't come with-

in the language of the allegations" [ Ap. 48]. Under these

circum.stances, the cause was argued and submitted upon

proof of payment in full for the only period declared

upon, and judgment should have gone for the claimant.

The only basis of judgment in rem is under the Mer-

chant Marine Act, 1920, which clearly denies any recovery

to these libellants, who at the home port had known the

owner for years, knew that the vessel was under charter,

and made no attempt to find out its terms.

As to two of the libellants, there was no verification as

required by the opinion of Judge Gilbert in The Oregon,
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133 Fed. 609. Counsel pretended they were in court and

offered their testimony on the first day of trial [Ap. 62],

and the following day admitted they were in Italy [Ap.

103]. There is nothing to support their claim or the con-

clusion that they did not know Mascola's lack of authority.

If they had been present for examination, their testimony

might have shown payment, release, or that they knew the

terms of the charter, or that, like the others, they had dis-

regarded it.

There are two other clear reasons why no judgment in

rem should have been entered, to-wit

:

(a) The vessel, pending the litigation, was destroyed

[Ap. Ill], and the only recovery to be had was against

the stipulators for release. The amended libel set up a

claim which was different from the one upon which their

stipulation was based and operated to release them. The

claim for which they stood surety was one which was

totally paid and discharged, and they should not be held as

sureties upon another and different obligation.

Michelin Tire Co. v. Bentel, 184 Cal. 315.

"The surety upon a bond given by the defendant to

dissolve an attachment takes his obligation with ref-

erence to the cause as it then stands, and should the

plaintiff afterwards so change his pleadings as to make
virtually a new action, how can it be said that the

surety would have obligated himself under such new
order of thing? He may have been satisfied that the

plaintiff could not recover in the action and may there-

fore have been willing to give the defendant present

relief by signing as his bondsman, though he would

not have signed had the suit been well grounded.
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The court held that the stipulators were bound only

to pay any judgment that could be rendered in the

action upon the complaint as it stood when they exe-

cuted the undertaking. To that action the defendants

therein had a perfect defense * * * the sureties

on the undertaking were then entitled to the full bene-

fit of that defense and if no amendment had been

made there would have been no judgment for them to

pay."

Qiiilen v. Arnold, 12 Nev. 244.

In this case, Judge Beatty said that although the power

to allow amendment

"may be and is very liberally exercised and very prop-

erly so between the parties to the action, in further-

ance of justice, it can not be exercised with the effect

of changing the rights and liabilities of third parties."

Mathews Consolidated Slate Co. v. Sweeney, 219

Mass. 285.

(b) Another effect of the amendment made after trial,

submission, argument and decision, was to deprive re-

spondent of special defenses. One of these is that the

libel, as amended set out a stale demand, and we have

already noticed our motion for leave to interpose this de-

fense of laches. The basis of the defense is that the cause

of action arose in February, 1926, and the amendment was

made June 13, 1928. This was more than two years from

the time the cause of action arose, and was therefore
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barred under the Code of Civil Procedure of California,

Section 340, which constitutes a test of laches in this

court. Suppose, for example, the year alleged had been

changed from 1926 to 1826. Does it not appear that

under such an amendment the respondent should be al-

lowed to plead laches as against a stale demand?

In conclusion, we suggest that the court erred in refus-

ing to find any facts. We presented a decree covering the

facts, which the court refused to consider, and the court

wrote no decision. There is, therefore, nothing to support

the decree, unless it be assumed that all of the allegations

of the libel are true, but one of these allegations is pay-

ment. [Libel, par. VIL] There is no finding on the

issues as to three of the libellants, and we ask whether

such a judgment is res judicata. How can your Honors be

advised upon what basis the conclusion of law that libel-

lants were entitled to recover was arrived at? We antici-

pate, however, that your Honors will now refer again to

our brief upon the first appeal covering in detail the fifteen

exceptions sustained by Judge McCormick, and that you

will say that the libel never did state a cause of action,

and that the change of front upon the trial pretending that

no accounting was necessary, showed that the contention

made in this court was specious and deceptive. Any

benevolent inclinations towards seamen inherited from the

days of thirteen-dollars-a-month wages are out of place in

this business venture in which the fishermen claim to have

made as much as the captain of a liner.
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The owner, innocent of the facts, has already been put

to heavy expense in this unfortunate case, and we think

we have clearly shown that no case has been established

and judgment should be entered for the appellant.

Respectfully submitted,

Wilbur Bassett,

Proctor for Appellant.
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UNTTED STATES CIRCUIT COURT OF APPEALS
FOR THE NINTH CIRCUIT

J. E. FRYMIER,
claimant and respondent,

Appellant,

GASOLINE LAUNCH "1. S.

E. 2", her engine, boilers,

tackle, apparel and furniture,

Respondent,

vs.

No. 5614
AMENDMENT TO
ANSWER TO
AMENDED
LIBEL.

VINCENT MASCOLA. et al.,

Libellants and
Appellees.

Now comes J. E. Frymier, appellant and claimant of

Gasoline Launch "I. S. E. 2", respondent, and further

answering by way of amendment the amended libel herein

as further amended after trial on the 13th day of June,

1928, and as further answer thereto, denies and alleges:

I.

That said libellants are barred of any recovery upon

said alleged claims for that said claims are and each of

them is a stale demand, and that said libellants and each of

them and said claims are barred by laches in that said

claims are alleged to have arisen in the month of February,

1926, and said amendment was made more than two years

thereafter, to-wit, June 13, 1928, and each of said claims

is barred by Section 340 of the Code of Civil Procedure

of the State of California.

WILBUR BASSETT
Proctor for Appellant.

(Verification)
,




